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I. Basis of the report 

1. With regard to the elements of the international application (Replacement sheets which have been furnished to 
the receiving Office in response to an invitation under Article 14 are referred to in this report as "originally filed" 
and are not annexed to this report since they do not contain amendments (Rules 70. 16 and 70. 17)): 

Description, Pages 

1-13 as originally filed 

Claims, Numbers 

1-18 as originally filed 

Drawings, Sheets 

1 >2-2/2 as originally filed 

2. With regard to the language, all the elements marked above were available or furnished to this Authority in the 
language in which the international application was filed, unless othenwise indicated under this item. 

These elements were available or furnished to this Authority in the following language: , which is: 

□ the language of a translation furnished for the purposes of the international search (under Rule 23.1 (b)). 

□ the language of publication of the international application (under Rule 48.3(b)). 

□ the language of a translation furnished for the purposes of intemational preliminary examination (under 
Rule 55.2 andX^r 55.3). 

3. With regard to any nucleotide and/or amino acid sequence disclosed in the international application the 
international preliminary examination was carried out on the basis of the sequence listing: 

□ contained in the international application in written form. 

□ filed together with the intemational application in computer readable form. 

□ furnished subsequently to this Authority in written form. 

□ furnished subsequently to this Authority in computer readable form. 

□ The statement that the subsequently fumished written sequence listing does not go beyond the disclosure 
in the international application as filed has been fumished. 

□ The statement that the information recorded in computer readable form is identical to the written sequence 
listing has been furnished. ^ 

4. The amendments have resulted in the cancellation of: 

□ the description, pages: 

□ the claims, Nos.: 

□ the drawings, sheets: 
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5. □ This report has been established as if (some of) the amendments had not been made, since they have 

been considered to go beyond the disclosure as filed (Rule 70.2(c)). 

(Any replacement sheet containing such amendments must be referred to under item 1 and annexed to this 
report.) 

6. Additional observations, if necessary: 

III. Non-establishment of opinion with regard to novelty, Inventive step and Industrial applicability 

1 . The questions whether the claimed invention appears to be novel, to involve an Inventive step (to be non- 
obvious), or to be industrially applicable have not been examined in respect of: 

□ the entire international application, 

El claims Nos. 12 

because: 



ISI 

□ 
□ 



the said international application, or the said claims Nos. 12 relate to the following subject matter which 
does not require an international preliminary examination (specify): 

see separate sheet 

the description, claims or drawings (indicate particular elements below) or said claims Nos. are so unclear 
that no meaningful opinion could be formed (specify): 

the claims, or said claims Nos- are so inadequately supported by the description that no meaninqful opinion 
could be fomied. ^ 



S no International search report has been established for the said claims Nos. 12 

2. A meaningful international preliminary examination cannot be carried out due to the failure of the nucleotide and/ 
or amino acid sequence listing to comply with the standard provided for in Annex C of the Administrative 
Instructions: 

□ the written form has not been furnished or does not comply with the Standard. 

□ the computer readable form has not been furnished or does not comply with the Standard. 

V. Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial applicability- 
citations and explanations supporting such statement ' 

1. Statement 

Novelty (N) 



Yes: Claims 
No: Claims 



1-11, 13-18 



Inventive step (IS) 
Industrial applicability (lA) 



Yes: Claims 1-11,13-18 

No: Claims 

Yes: Claims 1-11,13-18 

No: Claims 



2. Citations and explanations 
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Re Item III 

Non-establishment of opinion with regard to novelty, inventive step and Industrial 
applicability 

1. No International Preliminary Examining Authority shall be required to carry out an 
international preliminary examination on an international application if, and to the 
extend to which, its subject-matter is a method for treatment of the human or animal 
body by surgery or therapy, as well as a diagnostic method (Rule 67.1 (iv) PCT). 
This Is the case in the present application with regard to method claim 12 which 
relates to the cardiopulmonary bypass oxygenation and/or the artificial 
ventilation of a patient (cf. for example the description on page 4, line 29 to page 
5, line 2 and figure 3). 



(I) The applicant argues that none of the present claims relate to a method of medical 
treatment since, although the processing apparatus can be a cardiopulmonary 
bypass oxygenator, artificial ventilator or similar medical equipment, all of the steps 
of methods within the method claims are of a technical character such as to be 
carried out without any contribution from a medical practitioner. Nevertheless, 
independent method claim 12 Is applied to dispense a first gas (such as a mixture of 
xenon and oxygen) to a cardiopulmonary bypass oxygenator and/or an artificial 
ventilator in order to carry out the cardiopulmonary bypass oxygenation and/or 
the artificial ventilation of a patient. Therefore, the step of "dispensing f/ie first 
gas from tlie first compartment via a gas outlet of ttie container and providing 
tfie first gas to a processing apparatus for carrying out a process involving the 
first gasf' represents at least a step of medical treatment by therapy, which treatment 
must be carried out by a physician. 



(ii) Independent method claim 1 2 is therefore considered as a method for the treatment 
of the human body by therapy in the sense of Rule 67.1(iv) PCT. Consequently, no 
opinion will be formulated with respect to the Industrial applicability of the subject- 
matter of this claim (Article 34(4)(a)(i) PCT). 



Re Item V 
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Reasoned statement with regard to novelty, Inventive step or industrial applicability; 
citations and explanations supporting such statement 



2. The opinion witli regard to novelty, inventive step and industrial applicability according 
to Article 35(2) PCT is given concerning the subject-matter of method claims 1-11, 
13 and 14 for the cases in which no use for therapeutical and/or surgical purposes 
on the human and/or animal body is intended (Article 34(4)(a)(i) PCT). In fact, for the 
same reasons as given under Re Item HI, method claims 1-11, 13 and 14 are 
considered as methods for the treatment of the human body by therapy in the sense 
of Rule 67.1 (Iv) PCT when they are applied for the cardiopulmonary bypass 
oxygenation and/or the artificial ventilation of a patient (cf. for example the description 
on page 4, line 29 to page 5, line 2 and figure 3). 

However, since method claims 1-11, 13 and 14 are also Intended for use with gas 
separation or purification apparatus (cf. the description on page 5, line 4 to line 6), 
an opinion concerning their subject-matters is given for the cases in which no use for 
therapeutical and/or surgical purposes on the human and/or animal body is intended. 

In order to clearly and unambiguously define these cases, it would have been 
appropriate to disclaim the therapeutical and/or the surgical processes from the 
present method claims by defining for example "a method of storing and dispensing 
a first gas for use in a non-therapeutical and/or non-surgical process and 
receiving and storing a second gas recovered from this non-therapeutical and/or 
non-surgical process". For the purposes of this examination, method claims 1-11, 
13 and 14 have been interpreted as such. 

2.1 Concerning method claim 1 3, it is noted that a "use" claim of a form sucli as "use of 
a container for storing and dispensing a first gas for use in a process and receiving 
and storing a second gas recovered from said process, wherein said container 
comprises ..." is regarded as equivalent to a "method" claim of the form "method of 
storing and dispensing a first gas for use in a process and receiving and storing a 
second gas recovered from said process, using a container comprising wherein 
the part "for storing and dispensing a first gas for use in a process and 
receiving and storing a second gas recovered from said process..." is Interpreted 
as defining the method steps of the claimed method. 
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3. Reference is made to the following document: 
D1: EP-A-1 041 337, cited by the applicant. 

4. The document D1 is concerned with overcoming the problem of compensating for the 
temperature rise that occurs on quick filling of the compressed gas tank of a vehicle 
from a compressed gas reservoir. The solution proposed in D1 is to divide the tank 
(2) into first and second compartments (6, 7) by a movable heat-insulating partition 
(5; 15). In the embodiments of Figures 1 and 3 to 5, the partition is a flexible 
membrane (5). One of the compartments (6) is filled (via components 1 1 , 9, 13 and 
3) with gas from the resen/oir (10) but the heat generated by that filling is contained 
by the heat-insulating partition (5; 15). When the first compartment (6) is filled to the 
desired extend, gas Is fed (via components 12, 16 and 4) to the second compartment 
(7) whilst gas from the first compartment (6) is returned to the resen/oir (10). It is 
specially stated in D1 that the reservoir (10) is substantially larger than the tank (2) 
so that filling of the tank from the reservoir does not cause any significant pressure 
drop in the reservoir (see §[0014]). 

The subject-matter of independent claim 1 differs from D1 in that the gas withdrawn 
from the first compartment (6) is thus not provided to a processing apparatus. It is 
merely returned to the storage reservoir (10). Similariy, the gas fed to the second 
compartment (7) is provided by the storage reservoir (10) and has not been 
recovered from any processing apparatus. The displacement of the partition (5) 
pemiltting filling of the tank with cold gas to replace hot gas removed from the first 
compartment occurs within the tank (2) and the tank does not constitute processing 
apparatus as required by the independent claim 1 . 

The subject-matter of independent claim 1 is therefore new (Article 33(2) PCT). 
Furthermore, independent claim 1 involves an inventive step in the sense of Article 
33(3) PCT in that there is no teaching in D1 that would have led the skilled person to 
consider using a tank (2) to provide a gas supply to a processing apparatus and to 
store, in a separate compartment, gas recovered from that processing apparatus. 
The objective problem of D1 , namely the quick filling of a compressed gas vehicle 
tank from gas storage resen/oir, is remote from that of the present invention, namely 
the use of a single container for both supply of gas to and recovery of used gas from 
a processing apparatus. 
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Consequently, the independent claim 1 meets the requirements of the PCT with 
respect to novelty (Article 33(2) PCT) and inventive step (Article 33(3) PCT). 

4.1 Claims 2-1 1 are dependent on claim 1 and as such also meet the requirements of the 
PCT with respect to novelty and inventive step. 

4.2 The same reasoning applies, mutatis mutandis to the subject-matter of: 

(I) the corresponding independent method claim 1 3 and its dependent claim 1 4, which 
are therefore also considered new (Art.33(2) PCT) and Inventive (Art.33(3) PCT). 

(li) the Independent apparatus claim 15 and its dependent claims 16-18, which are 
therefore also considered new (Art.33(2) PCT) and inventive (Art.33(3) PCT). 

5. The subject-matter of claims 1-11 and 13-18 is considered Industrially applicable 
since it can be made or used in any kind of industry (Article 33(4) PCT). 

Certain defects in the international application (form and content) 



6. The document WO-A-96/22929 introduced by the applicant and reflecting the prior 
art described on page 1 , lines 1 9-25, is not identified in the description (Rule 5 1 (a)(ii) 
PCT). 



7. The Independent claims 1,13 and 15 are not in the two-part form In accordance with 
Rule 6.3(b) PCT, with those features known in combination from the prior art being 
placed in the preamble (Rule 6.3(b)(i) PCT) and with the remaining features being 
included in the characterising part (Rule 6.3(b)(ii) PCT). 

8. The features of the claims are not provided with reference signs placed in 
parentheses (Rule 6.2(b) PCT). 

Certain observations on the international application (clarity) 

9. Although claims 1 and 13 have been drafted as separate independent claims, they 
appear to relate effectively to the same subject-matter and to differ from each other 
only with regard to the definition of the subject-matter for which protection is sought 
and/or in respect of the temninology used for the features of that subject-matter. The 
aforementioned claims therefore lack conciseness. Moreover, lack of clarity of the 
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claims as a whole arises, since the plurality of independent claims makes it difficult 
to determine the matter for which protection is sought, and places an undue burden 
on others seeking to establish the extent of the protection. 

Hence, claims 1 and 13 do not meet the requirements of Article 6 PCT. 

9.1 In order to overcome this objection, it would have been appropriate to file an 
amended set of claims defining the relevant subject-matter in terms of a single 
independent claim in each category followed by dependent claims covering features 
which are merely optional (Rule 6.4 PCT). In the present case, it would have been 
appropriate to delete independent method claim 13 since method claim 13 does not 
clearly define the method steps which are necessary for the definition of the invention 
for which protection is sought (Article 6 PCT). 

10. In order to comply with the clarity requirement of the description (Article 5 PCT), it 
would have been appropriate to have additionally expressed the signification of the 
unit "litres NTP" used in the description on page 4, namely "litres at Nomial 
Temperature and Pressure (NTP) conditions". 

11. The vague statement "within the spirit ... of the following claims" used in the 
description on page 13, line 30 to line 31, implies that the subject-matter for which 
protection is sought may be different to that defined by the claims, thereby resulting 
in lack of clarity (Article 6 PCT) when used to interpret them (cf. the PCT Guidelines, 
lll-4.3a). In order to overcome this objection, it would have been appropriate to delete 
this statement from the description. 
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